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[1] The plaintiffs were insured under a homeowners' insurance
policy issued by the defendant. Their house and its contents
were destroyed by an incendiary fire in the early norning of
January 24, 1993. The arsonist —the third party, Jeffrey
Kusch —pled guilty to a resulting crimnal charge and has

served his sentence.

[2] The defendant refused coverage under the policy and the
plaintiffs seek judgnent in the anount of their alleged |oss.

They al so cl ai m conpensatory and punitive danages.

[3] It is not disputed that the plaintiffs have made out a
prima facie case for indemity. The parties have reached
agreenent as to the anount of sone elenents of the |oss and
have agreed on a process for resolving the others out of court.
The remai ning i ssues, which concern the extent of the | oss and
the clains for damages, do not arise unless the defendant fails
on the threshold issue, that is, whether the defendant's

refusal to indemify the plaintiffs was justified.

[4] The defendant pleads that indemity should be denied on
two grounds. First, the defendant says that the plaintiff
Jessie Bains procured the arson and that the loss is therefore

excluded from coverage by a termof the policy that says:

We do not insure against |oss or damage

(A) caused by .
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11. | NTENTI ONAL OR CRI M NAL ACTS, neani ng
any | oss or damage resulting from

. the intentional or crimnal acts
or failure to act

. by, or at the direction of,

. any person who is insured by this
pol i cy;

[5] Alternatively, the defendant contends that the proofs of

| oss submtted by the plaintiffs pursuant to the provisions of
the I nsurance Act, R S.B.C. 1979, c. 200, s. 220, statutory
condition 6, were fraudulent, and that their claimis therefore
nullified by statutory condition 7. Statutory conditions 6 and

7 state, so far as they are relevant:

6. REQUI REMENTS AFTER LOSS

(1) Upon the occurrence of any loss of . . . the
i nsured property, the insured shal

(b) deliver . . . to the insurer a proof of
|l oss verified by a statutory declaration

7. FRAUD

Any fraud or wilfully false statenent in a

statutory declaration . . . shall vitiate the
cl ai m of the person meking the decl aration.

[6] |If it is found that the plaintiffs' claimis valid, the
def endant seeks indemity from M. Kusch in the third party

action, which was undef ended.
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BACKGROUND FACTS

[7] For narrative convenience, | wll refer to the plaintiffs

and witnesses by their first nanes at tines.

[8 The plaintiff Jessie Bains, a conputer operator, canme to
Canada fromlIndia as a young boy. H's nother, the plaintiff
Gurmt Bains, followed in 1974. Jessie and Jaspreet Bains were
married in Cctober, 1990, and have two children, a son and a
daughter, who were, respectively, tw years old and seven

months old at the time of the fire.

[9] Jessie has been involved in real estate devel opnent, both
as a builder and as a buyer and seller of hones, since about
1980. Many of his ventures were financed by his nother. Wth
her financial assistance, he built three houses in Surrey,

B.C., of which the insured house was the last. In each case,
he listed the house for sale imedi ately after conpletion, and
the Bains famly, including Gurmt, resided in it until it was
sold. The net proceeds of sale of each house, which he clained
i ncl uded substantial profits on the first two, were invested in

t he next.

[ 10] Jessie arranged the purchase of the ot for the house in
question in early 1992. He had title registered in the nanes
of Jaspreet and GQurmt. Using the net proceeds of sale of

their previous hone, noney contributed by Gurmt, and a | oan
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secured by a nortgage on the property, which he guaranteed, and
acting as his own general contractor, he had the house finished
by about May, 1992. The famly took up residence and he put

t he house on the market.

[ 11] The circunmstances said to incrimnate Jessie in the arson
began in the summer of 1993 wth events affecting his financial
condition. First, he took the property off the market in July,
1993, as it had not been sold. At about the sanme tinme, he
arranged with his insurance agent for an increase in the

i nsurance provided by the defendant, effective July 21, 1993,
on the dwelling, personal property, detached buildings, and

addi tional |iving expenses.

[12] As well, in July and August, 1993, Jessie invested $30, 000
in a tutoring business which, he said, was to be operated by
the wife of his best friend, Charn Deol, and in which he was to
be a 50% partner. He borrowed $12,500 of that sumin August,

1993, and incurred a repaynent obligation of $100 per nonth.

[ 13] Then, at about the end of August, 1993, Jessie and his

not her had a violent argunent. She had resided with Jessie and
Jaspreet and their famly since they were married and had
regularly contributed her pension of $900 per nonth toward the
famly's expenses. However, as a result of her quarrel with
Jessie, she left their home and went to stay with her daughter,

Manjit Dyal. She closed her bank account, on which Jessie had
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signing authority, and, on Septenber 1, 1993, she returned to

| ndi a.

[ 14] On Septenber 15, 1993, Jessie, Jaspreet, their two
children, Jaspreet's nother, and their eight-year-old niece —
t he daughter of Jessie's sister Bhupinder Kang —left for
California. Wiile they were away, on the norning of Septenber
24, 1993, their house was destroyed by the fire set by M.

Kusch.

[ 15] Jessie, Jaspreet, and Gurmt delivered proofs of |oss
sworn respectively on Novenber 2, Novenber 25, and Decenber 3,
1993. Each assigned paynent of the claimto Jessie. To each
was attached a schedule item zing the personal effects said to
have been destroyed and their respective repl acenent costs,

which total l ed $191, 135.

[ 16] The defendant rejected the proofs, and the plaintiffs
commenced this action on January 20, 1994. The plaintiffs
subsequent|ly delivered a revised schedule and their claim at
trial was based upon this docunent. It is nuch nore detailed
than the schedul e attached to the proofs, and differs fromthe
original schedule, both with respect to the itens all egedly

| ost and with respect to replacenent val ues.

[17] Shortly after the fire, Jessie, Jaspreet, and their

children noved into rented accommodati on, where they |ived
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together until early February, 1996, when Jessie and Jaspreet
separated. Jaspreet and the children remained in the rented
prem ses, and Jessie noved into the honme of his friend, Charn
Deol, where he resided until the summer of 1996. H s place of
resi dence thereafter was not disclosed in the evidence, but he

returned to his famly about one week before this trial.

[18] On February 15, 1996, Jessie assigned hinself into
bankruptcy. As his trustee in bankruptcy is not a party to

this action, | assune he has been di scharged.

[19] | now turn to consider the issues joined by the parties in

the light of that background.

ANALYSI S AND CONCLUSI ONS

1. Burden and standard of proof

[ 20] The defendant bears the burden of proof wth respect to
the allegations of arson and fraud. The standard of proof is
t he bal ance of probabilities, but the degree of proof nust be
comensurate with the gravity of these allegations: Hanes v.
Wawanesa Mutual |nsurance Co., [1963] S.C. R 154; Conti nental
| nsurance Co. v. Dalton Cartage Co., [1982] 1 S.C. R 164.
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2. Conplicity in the arson

[21] To avoid the policy on the basis of the exclusion for
intentional or crimnal acts, the defendant nust prove that the
fire was started by the plaintiffs, or at their request.
Counsel agree that the conplicity of one plaintiff will defeat
indemmity for all plaintiffs. The inquiry to be undertaken is
described by the Ontario Court of Appeal in R zzo v. Hanover
| nsurance Co. (1993), 103 D.L.R (4th) 577 at 583 as foll ows:

. . . whether, on all of the evidence incul patory of

the insured, including notive and opportunity, the

i nsurer has proven the defence of arson according to

the standard of proof appropriate to the
establ i shnent of that defence in a civil case.

[22] It is not disputed that the fire in question was

deli berately set and that Kusch was the arsonist. The
defendant's position is that Jessie Bains hired one John Lau to
arrange the arson, and that Lau contracted the job to Kusch.

It is therefore instructive to exam ne the connections between

t hese three nen.

[23] At the material times, John Lau resided in a suite in the
home of Charn Deol. Jessie and Charn have been friends since
they were snmall children. Jessie said Charn is |like a brother
to him The closeness of their relationship was confirmnmed by

@Qrmt, who said Charn is like a son to her.
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[ 24] Lau, too, was a friend of Charn Deol, and of Charn's son,
Roger. John Lau, Charn Deol, and Roger Deol were also
acquainted wth Jeffrey Kusch. Although he denied know ng
Kusch before the Bains fire, Charn visited with himon occasion

whil e he was serving his sentence for that arson.

[ 25] Roger Deol did not testify at the trial, nor did Lau,
al t hough unsuccessful attenpts were nmade by the defendant to

procure his attendance.

[ 26] Kusch, who was called as a wtness by the defendant,
testified that the arson had its genesis in a visit he paid to
Lau in Lau's residence in the Deol honme. He said he was in
Lau's suite when, through a door that opened to the Deol

resi dence, he overheard Roger Deol say that "Jessie" and his
famly were going on vacation. He testified that Roger |ater
told himthat "Jessie" was Jessie Bains, and that he "weasel ed"

t he address out of Roger so he could burgle the vacant hone.

[27] On Septenber 23, 1993, a Delta police constable observed
an autonobile travelling in the nei ghbourhood of the Bains
house at 1:50 a.m He stopped the vehicle, which belonged to
Lau, and spoke to the driver, who was Kusch, and the passenger,
who identified hinself as John Hoyle. He observed a ten-gallon
container of gasoline in the back of the autonobile. After

gquestioning the occupants, he let themgo on their way.
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[ 28] Kusch set the Bains house afire at approximtely 1:00 a. m
on the norning of Septenber 24, 1993, using gasoline as an
accel erant. Again, he used Lau's autonobile to travel to and

fromthe house.

[ 29] Kusch testified that he was alone at the tinme and that,
after tearing a glove in the course of robbing the house, he
started the fire for the purpose of obliterating his
fingerprints, using sonme gasoline he found in the garage.
However, he acknow edged that he testified on his exam nation
for discovery that he preneditated the fire and that he started
it with the gasoline in the ten-gallon can seen by the police
constable on the previous norning in the back of Lau's
autonobile. H's explanation that he was confused on his

exam nation for discovery was patently unbelievabl e.

[ 30] Further, Kusch did not give a believable explanation at
trial for the presence of the gasoline in the back of the

aut onobi l e the previous norning, nor for his presence in that
nei ghbour hood at that early hour. As well, | do not accept his
testinmony that he borrowed Lau's autonobile on both occasions

for a purpose unknown to Lau.

[ 31] Kusch's account of the circunstances of the arson was
unconvincing. In ny opinion, the evidence denonstrates that he

was on his way to burn the Bains house the previous norning
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but, as he was interrupted by the police officer, he nerely

post poned the crinme for a day.

[ 32] That conclusion is supported, in part, by evidence offered
by the defendant of earlier statements made by Kusch and on his
behalf. As the adm ssibility of this evidence is chall enged by

the plaintiffs, I wll next deal with that issue.

[33] In an information sworn February 14, 1994, Lau and Kusch
were charged jointly with four counts of arson pursuant to s.
434 of the Crimnal Code. The dates of the alleged arsons and
the properties allegedly burned were:

Count 1: Cctober 8, 1993, a dwelling house at 502
Chat ham Street, Vancouver, B.C.

Count 2: Septenber 24, 1993, the Bains house;

Count 3: Decenber 11, 1993, a storage warehouse at
8654- 120th Street, Surrey, B.C

Count 4: August 8, 1991, farm buildings at 1375 Hal e

Road, Pitt Meadows, B.C. ("the Purewal Farm
fire").

[ 34] Kusch, who was then nineteen years of age, pled guilty to
all four counts. He was sentenced on January 27, 1995, to a
total of twenty-two nonths in custody to be followed by a term
of probation. Counts 1 to 3 were stayed agai nst Lau. He pled
guilty to Count 4, the Purewal Farmfire, on Novenber 15, 1994,
and was sentenced on February 28, 1995, to fourteen nonths in

custody and a subsequent period of probation.
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[ 35] Kusch testified at this trial that Lau hired himto set
the Purewal Farmfire. He denied that Lau was inplicated in
any way in the destruction of the Bains house. However, during
subm ssi ons on sentence, Kusch's counsel told the Provincial
Court judge that Lau had hired Kusch to set all of the fires in
respect of which Kusch pled guilty. Counsel portrayed Kusch as
an i npressionabl e teenager taken advantage of by Lau, a

sophi sticated adult. Although a copy of a transcript of the
sent enci ng proceedi ngs was marked in evidence by consent, the
adm ssibility of this particular evidence was chal |l enged by the

plaintiffs on the ground that it is hearsay.

[ 36] As defence counsel was speaking at the sentence hearing as
Kusch's aut horized agent and in Kusch's presence, his
statenments nust be taken as Kusch's statenents. The issue,
therefore, is whether the transcript satisfies the tests of
necessity and reliability so as to make it adm ssi bl e evi dence
of the fact that Lau hired Kusch to set the fire at the Bains
house. As stated in R v. KGB. (1993), 79 C.C. C (3d) 257
(S.C.C.) at 296:

In the case of prior inconsistent statenents, it is
patent that we cannot expect to get evidence of the
sane value froma recanting wi tness or other sources:
as counsel for the appellant claimed, the recanting
wi tness holds the prior statenent, and thus the

rel evant evidence, "hostage". The different "val ue”
of the evidence is found in the fact that something
has radically changed between the tine when the
statenent was nade and the trial and, assum ng that
there is a sufficient degree of reliability

est abl i shed under the first criterion, the trier of
fact should be allowed to weigh both statenents in
light of the witness's explanation of the change.
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[ 37] The necessity requirenent is nmet here by the fact that
Kusch has recanted the statenents in question. At trial, he
testified variously that he did not renenber his | awer saying
that Lau was the organizer of the Bains fire, that he did not
know what he said to his | awer about that, that he lied to his
| awyer when he said Lau was the author and organi zer of the
Bains fire, and that it is not true that Lau hired himto set

the Bains fire.

[38] Adm ssibility therefore turns on an assessnent of the
reliability of the evidence, which nust be proven on a bal ance

of probabilities.

[39] The traditional testinonial safeguards of an oath,

cont enpor aneous cross-examn nati on, and observati on of deneanour
are absent here. Moreover, the statenents were made by an
agent, and the hope of a |ight sentence was an incentive for
Kusch to shift responsibility for the crime to Lau and to make
hi nsel f appear to be a victimof Lau's machination. These

factors weigh against the reliability of this evidence.

[ 40] However, the absence of the conventional precautions is
not conclusive, and the threshold | evel of trustworthiness of
hearsay statenents may be established by circunstantial indicia

of their reliability: R v. K GB., supra, at 294.
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[41] Here, there is such circunstantial evidence. First, a
crim nal connection between Kusch and Lau is established by
Kusch's testinony at this trial that he was hired by Lau to set
the Purewal Farmfire and by their respective pleas of guilty
to charges of arson arising out of that fire. Second, Kusch is
an incredi bly know edgeabl e and proficient arsonist, who was
found by the police to possess what they considered to be the

| argest |aboratory in Canada at the time for the illicit
manuf act ure of explosives. Moreover, he pled guilty to two
arsons commtted within the three nonths foll ow ng the Bains
fire. These facts support the suggestion that Kusch was hired
for this fire and wei gh against his explanation that he set it
impul sively in the course of a burglary. Third, Kusch was
driving Lau's car in the nei ghbourhood of the Bains house the
nmorni ng before the fire, carrying a ten-gallon can of gasoline.
These facts are consistent wwth the propositions that he
preneditated the arson and that Lau hired himto carry it out.
Fourth, Kusch used Lau's car to travel to and fromthe Bains
house, and the fire was started by the ignition of gasoline.
Finally, Kusch said he |earned the address of the Bains house
and of the absence of its occupants when he was visiting Lau in
Lau's honme. Although each of these facts in isolation may be
unremar kabl e, taken together they support the truth of Kusch's

prior statement that Lau hired himto set the Bains fire.

[ 42] Moreover, the inpugned statenents are renarkably

consistent with statenents nmade by Kusch in Decenber, 1993, to
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Constable Lemay of the RC MP. Simlarity of pre-tria
statenents is a circunstance indicating reliability and may
justify their adm ssion into evidence: see R v. F.J. U (1995),
101 CCC (3d) 97 (S.C.C ), where the striking simlarity

bet ween the inmpugned statenment of the accused and a st at enent
made by the conpl ai nant was a sufficient circunstanti al
guarantee of the trustworthiness of the forner to permt its
reception in evidence despite the absence of the customary

saf eguar ds.

[ 43] Constable Lemay was involved in a covert RC MP

i nvestigation of the Purewal Farmfire, of which Lau, Kusch,
and Hoyl e were suspects. | found Constable Lemay to be a
credible and reliable witness and | amsatisfied that he
accurately recounted what Kusch said to him Posing as a biker
i nvolved in organi zed crine, he befriended Kusch and i nduced
Kusch to believe that he would find a place for Kusch in his
organi zation if Kusch could satisfy himthat he had nmade
crimnal use of his skills. Kusch told Constable Lemay that he
had commtted the four arsons to which he subsequently pled
guilty. He took Constable Lemay to the scene of each and
explained to himin detail how he had set the fires. He told
Constabl e Lemay that Lau had hired himfor all of the fires.
Again, he recanted at trial, testifying that he did not
remenber saying to Lemay that Lau had hired himto set the

Bains fire. He added, "I don't think | said that."
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[ 44] Kusch's statenents to Constable Lenay suffer fromthe
usual hearsay dangers. Further, they were nade in
ci rcunstances where it was to Kusch's advantage, fromhis

perspective, to boast about his crimnal activity.

[ 45] On the other hand, nuch of what Kusch said has been shown
to be true. He subsequently pled guilty to the arsons he
described to Constable Lenay. Hi s statenents to Constable
Lemay that he had placed a propane tank on the second floor of
t he Bai ns house, that he had opened the valve to the propane
tank, and that he had placed a can of gasoline on the main
floor and caused it to explode to ignite the fire were
confirmed by Kusch in his testinony and were supported by the
findings of the fire investigators. As well, he told Constable
Lemay about bei ng stopped by the police the norning before the
fire while driving in the nei ghbourhood with a can of gasoline
in the back of the vehicle. Further, he led Constable Lemay to

the scene of each of the four arsons to which he confessed.

[46] Thus, while there was an incentive for Kusch to overstate

his crimnal exploits, it turns out that he did not do so.

[47] The simlarity of Kusch's statenments —through his counse
to the sentencing court and to Constable Lemay —and the ot her
circunstantial evidence of trustworthiness | have nentioned

t oget her supply the necessary degree of reliability to justify
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the reception of both statenents as evidence that Lau hired

Kusch to set the fire at the Bains house.

[ 48] The defendant also offered a transcription of a | engthy
interview of Lau by nenbers of the RC. MP. | need not dea
with the necessity criterion in this regard, as the evidence
does not neet the threshold level of reliability. Lau nade
these statenents while he was in custody, and while he was in
the course of attenpting to trade information in exchange for
favourabl e treatnment by the Crown. They therefore |ack

circunstantial trustworthi ness and are i nadm ssi bl e.

[ 49] Kusch was an uni npressive and unreliable witness, and | do
not believe much of what he said. Wile ny disbelief of Kusch
does not weigh in the balance, | am neverthel ess satisfied on a
preponderance of the evidence, including Kusch's previous
statenents and the circunstantial evidence supporting their

truth, that Lau hired Kusch to burn the Bains house.

[ 50] The next question to be answered is why Lau hired Kusch
for that purpose and, in this regard, it is instructive to turn

to the relationship between Lau and the plaintiff Jessie Bains.

[ 51] Jessie Bains has known Lau since at least the |ate 1980's.
He said he first met Lau when he and Lau worked for Charn Deol
in a blueberry processing plant. He enployed Lau as a

phot ographer at his wedding to Jaspreet in Cctober, 1990. As
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well, he hired Lau in the sumrer of 1993 to prepare brochures
for the proposed tutoring business, which was to be operated by
Charn Deol's wife, who was Lau's | andl ady. Thus, Jessie Bains
and Lau were doi ng business with each other near the tine of
the arson. Further, Jessie engaged Lau in early 1994, at about
the time that Lau and Kusch were charged with the arson of his
house, to prepare canpaign literature for himin his bid to be
el ected to the board of directors of a local credit union.

They worked cl osely together on that project.

[ 52] Moreover, Jessie was a frequent visitor at the Deol hone,
where Lau lived, before and after the fire. Followng his
separation from Jaspreet in February, 1996, Jessie resided at

t he Deol honme for several nonths. For part of that tinme Lau
resided there too, having returned to his suite after his

rel ease fromgaol. This association was renmarkable, as it
occurred after Jessie had attended Kusch's sentencing
proceedi ngs and had heard Kusch's | awer say that Lau had hired
Kusch to burn the Bains house, and after he had | earned what
Kusch said to Constable Lemay about Lau's involvenent in the

ar son.

[ 53] Al though he noved from Charn Deol's hone in 1996, Lau
continues to receive his nmail there and he and Charn Deol still

communicate fromtine to time, at |east by tel ephone.
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[ 54] Anot her curious connection between Jessie, Charn Deol,

Lau, and Kusch is a letter found in a safe in the master
bedroom of the house after the fire. Al that remains of the
letter is a photograph taken by the defendant's investigators.
The letter was addressed to the Mnistry of Agriculture and was
i n substance an anonynous report by sonmeone in "cl ose

rel ati onshi p" that Purewal Farnms —the farmin respect of which
both Kusch and Lau pled guilty to arson charges —was
defrauding a crop insurance program Jessie admtted that he
had access to the safe, but denied any know edge of the letter
and said the safe and its contents bel onged to Charn Deol .
Charn said that Jessie gave the letter and the other contents
of the safe to himafter the fire, but said he did not read the
letter and had no idea what it said. Despite that, he
described it as "garbage" and said he threwit away. H's

expl anation that the letter could have been placed in the safe

by persons unknown was unconvi nci ng.

[55] | do not believe that Jessie had no know edge of the
letter, and its presence in the safe in his master bedroom
considered with all of the other evidence, |eads to an

i nference that he had sonme connection to the farmthat Lau
hired Kusch to burn and that he |ikely had know edge of the

i nvol venent of Lau and Kusch in that fire.
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[56] In addition to his close connection to the perpetrators of
the arson, Jessie is incul pated by the circunstances

surroundi ng the event.

[57] The fact that Jessie increased the insurance coverage on
the house and contents just weeks before the fire is an

incrimnating circunstance. | reject his explanation that he
did so because of a reassessnment of the value of the hone and

contents.

[ 58] Moreover, the trip to California just before the fire is
very suspicious. It was inpulsive and unplanned and was
Jessie's idea. | do not believe the explanation given by
Jessi e and Jaspreet that its purpose was to provide a holiday
for their children. Anong other things, their young ages belie
that suggestion. In ny view, Jessie' s purpose was to provide

an alibi for hinself when the house was burned.

[59] Further, a tel ephone call made from California on Jessie
Bai ns' tel ephone on Septenber 23, 1993, the day of the fire, to
the home of Charn Deol, where Lau was resident, IS suspicious,
and no satisfactory explanation of it was given. Wen first
asked, Jessie denied nmaking the call. Wen confronted with his
t el ephone records, he attenpted to assert that the call was

pl aced on Septenber 24th. Wen he was forced to agree that it
occurred on Septenber 23rd, he denied any recollection of it

and said that it was possible he called Charn because "I al ways
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| et himknow where we are." However, his tel ephone records
from Septenber 17th to Septenber 24th show that his first
communi cation with Charn Deol's tel ephone nunber during that
period was the call on Septenber 23rd. | do not believe
Jessie's testinony in this regard. Charn Deol said he had no
recoll ection of receiving the call, and it may be that the
reci pient of the call was John Lau. Charn testified that the
door between his residence and Lau's suite was always |eft

unl ocked. The tenporal proximty of the telephone call to the
fire, taken with the other suspicious circunstances, |eads ne
to conclude that it was made by Jessie for the purpose of

ascertaining the status of the crimnal enterprise.

[ 60] There were a nunber of calls placed to and from Jessie's
t el ephone on the day following the fire. Several involved
conversations between Jessie, Jaspreet, and Bhupi nder Kang.
Their descriptions of those conversations do not accord with

reasonabl e probability.

[ 61] For exanple, Jessie, Jaspreet, and Bhupinder testified

t hat Bhupi nder tel ephoned Jessie in California at 3:30 a.m on
Sept enber 24, 1993, and awakened him According to them she
said he nust return hone i medi ately because their hone had
been broken into. They were adamant that she said nothing
about the fire. Bhupinder said she withheld that information
fromJessie, and from Jaspreet in a tel ephone conversation a

few mnutes | ater, because she did not want Jessie to become
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"pani cked." She did not explain why she thought that news of a
burglary woul d be accepted with nore equanimty than news of a
fire. There was no valid reason for Bhupinder to hide from
Jessi e and Jaspreet the fact that their honme had been burned,
and | do not believe their evidence that she did so. Jessie's
testinony that he had to persuade Bhupi nder's husband to tel
himthe truth in a tel ephone conversation that afternoon is
unconvi nci ng and was unsupported by M. Kang, who did not
testify. In ny view, this testinony was contrived to give the

appear ance of distancing Jessie fromany know edge of the fire.

[62] Further, the records of other calls fromJessie's

t el ephone that day raise questions that went unanswered in the
evidence. At 5:29 a.m, when the famly were en route hone, a
t el ephone call was placed to Jaspreet's brother, Jatinder
Sidhu, that |lasted for five mnutes. That nunber was called
again at 6:11 a.m for one mnute, and at 6:12 a.m for six

m nutes. Then, at 6:52 a.m, Jessie called Charn Deol's nunber
and spoke for three mnutes. At 2:16 p.m a call was placed to
Bhupi nder Kang's nunber and a conversation of four m nutes
duration ensued. At 2:40 p.m a call to Jatinder Sidhu's
nunber resulted in a four-mnute conversation. That was

foll owed by another call to Charn Deol's nunber at 2:58 p.m

and a conversation of three m nutes.

[63] It is inprobable that the purpose of those calls was, as

Jessie testified, to find out nore about what had happened to
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t he house than what Bhupinder allegedly told himin the first
call that norning. The nunber and duration of the calls

di scredit that suggestion. As well, it is unlikely that Charn
Deol, who lived in Richnond, several mles fromthe Bains house
and from Bhupi nder Kang, would also tell Jessie only that the
house had been broken into, as Jessie said he did. Further, if
Charn had msled his friend Jessie about what had happened, and
if Jessie had tried to persuade Charn to give himnore
information, as Jessie testified, it is likely that Charn woul d
have recall ed these conversations. Yet, he testified that he
had no recollection of them Mreover, in a statenent given to
the defendant's adjuster on Cctober 5, 1993, Jessie spoke of
hi s conversations w th Bhupinder and of calls to her and ot her
relatives in Surrey to get nore information, but he did not
mention the two calls he placed to Charn Deol. H s explanation

that he saw no reason to tell of those calls was uninpressive.

[64] | do not believe Jessie's testinony about these tel ephone
conversations. | think it is likely that at |east sonme of them

concerned the fire and its aftermth.

[ 65] The conduct of Jessie and Jaspreet on their return to
Canada was unusual and suspicious also. They went directly to
Bhupi nder' s honme and spent approxi mately four hours there
socializing with famly and friends. They did not go to their
own hone until after m dnight, when they drove past it w thout

stopping. It is significant that police and firefighters were
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at the scene of the fire that evening. Wen Jessie and
Jaspreet returned early the next norning, no police or
firefighters were present and they stopped and went into the
house. In ny view, Jessie stayed away fromthe house on the

night of his return to avoid being questioned about the fire.

[ 66] Jessie Bains was not an inpressive witness. He was
evasi ve and non-responsive at tinmes during cross-exam nation.
As well, his testinmony was at tinmes inconsistent with his
previ ous statenents, with other evidence that | accept, and

W th reasonabl e probability.

[67] His credibility was further eroded by his influence of a
W t ness who mght have incrimnated him Manjit Dyal, Jessie's
sister, was called as a wtness for the defendant. She was
present at Bhupi nder Kang's house on the evening of Septenber
24, 1993, when Jessie and his travelling conpani ons returned
fromCalifornia. She later gave a statenent to the defendant's
i nsurance adjuster in which she inplicated Jessie and Jaspreet
inthe fire. She said Jessie was joking about the fire that
eveni ng, and about what he would do with the insurance
proceeds. She said he did not go to | ook at the house because
he was told by a relative that the police were still there.

She said Jaspreet told her that she had placed all of her gold
jewellery, including her gold wedding ring —itens the

plaintiffs listed as lost on the schedule to the proofs of |oss
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—in a safe deposit box at a bank before they went to

California.

[68] Manjit acknow edged that she made the statenent but she
recanted it at trial. In her direct evidence, she testified
that she said those things because she was angry at Jessie for
past slights. She said she had no proof of what happened, and
that she wanted to believe those things. She denied that her
recantation was the result of conversations with anyone. In
cross-exam nation, she agreed with the suggestion that a
psychic had told her that Jessie set the fire and that she

believed that at the tine.

[69] Jessie said he told Charn Deol about Manjit's allegations
and that Charn tel ephoned her on his behalf. He said he was
present while Charn spoke to her and that Charn nmade notes of
what Manjit said. He said Charn said to her, "Wy lie, why do
this to your own nother and brother and his wife? Wat have
they done to you for you to do this sort of accusation?"
Jessi e deni ed counsel's suggestion that Charn told Manjit to
change her statement. He said Charn "asked her if she'd be
willing to see ny counsel regarding the statenent. Not to
change it, to go see ny |lawer and explain the statenent to
him" Thereafter, Manjit attended upon Jessie's | awer, who
was not plaintiffs' present counsel, and swore an affidavit in

whi ch she recanted her allegations.

1997 CanLll 2098 (BC SC)



Bai ns v. Dom nion of Canada General Ins. Co. Page: 26

[ 70] Charn testified that he spoke with Manjit tw ce about the
al l egations she had made. Curiously, he did not support

Jessie's testinony in this regard. Wen asked what he said to
Manjit about the allegations, he replied, "I nade no comrent."”
When asked what he said to her about her formal statenent, he
responded, "I didn't say anything to her about that." He said

he nmerely let her talk and |istened to her.

[71] | do not believe either Jessie, Charn, or Manjit as to the
content of these conversations. However, the fact that the
conversations took place, juxtaposed with Manjit's earlier
inplication of Jessie and Jaspreet in the arson and her |ater
execution of a contradictory affidavit prepared on Jessie's
instructions, |leads ne to conclude that Jessie was untruthful
in his testinony about this event and that he was instrunental
in causing Manjit to recant her statenment inplicating himin
the arson. It was not suggested that Manjit's earlier
statenent can be received for the truth of her allegations.
However, the circunstances in which she recanted her
allegations are relevant in that they reflect adversely on

Jessie's credibility.

[ 72] Thus, Jessie Bains had a connection with the arsonist, the
ci rcunstances surrounding the fire incrimnate himby
reasonabl e inference, and his credibility is wanting. | turn

now to the question of notive.
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[ 73] Jessie Bains was under financial pressure at the tinme of
the fire. He had invested in the tutoring business and was
obligated to make paynents of $100 per nonth on the | oan he
incurred for that purpose. His nother had closed the joint
bank account and returned to India, depriving himof her

savi ngs and of the $900 per nonth pension i ncone she had
customarily made available to him The outstandi ng bal ance on
t he nortgage was approxi mately $140, 000, on which he was
required to make paynments of $485 bi-weekly. Despite offering
the house for sale for over a year, he had been unable to sel
it. He was obligated as well to nake paynments of $200 per
nmonth on a credit union loan. He had three credit cards, each
of which was at or near its borrowmng I[imt. He agreed in
cross-exam nation that his nonthly debt repaynent obligations
exceeded $1,500. He also agreed that he regularly spent

bet ween $1, 000 and $1, 100 per nonth on famly expenses, and

that his total nonthly expenditures exceeded $2, 500.

[74] On the other hand, his net enploynent inconme was $2, 200
per nmonth. He had no other source of incone and he was the
sol e source of support of his famly. | do not accept his
unsupported assertions that his income was nore than $3, 000 per
month at the time, and | amsatisfied that his net nonthly

earni ngs were exceeded by his required nonthly expenditures.

[ 75] | conclude that Jessie Bains had a sufficient notive to

arrange for the arson of the Bains house. The only other
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person suggested to have a notive that would exonerate himis
Jeffrey Kusch, and that notive —to destroy fingerprints that

mght link himto a burglary —has al ready been di scredited.

[ 76] No evidence was | ed to suggest that Lau had a notive to
burn the Bains house apart fromthe inference that he was hired
to arrange it. There is nothing in the evidence to identify
anyone who woul d have had a reason to destroy the Bains house

except Jessie Bains.

[ 77] There are many other circunstances that tend to support
the conplicity of Jessie Bains in the arson, but |I do not find
it necessary to canvass all of them The web of circunstanti al
evi dence enneshes Jessie Bains and | eads inexorably to the
conclusion that he arranged for John Lau to hire the

prof essi onal arsonist, Jeffrey Kusch, to burn the house.

[ 78] Havi ng concl uded that Jessie Bains was a party with John
Lau and Jeffrey Kusch to an agreenent to destroy the house,
return to the testinony of Constable Lemay, where | find
further support for that conclusion. Counsel for the defendant
sought to have admtted statenents made by Kusch to Constable
Lemay that Lau told himthat all but the Purewal Farmfire were
set for the purpose of collecting insurance, that the owners of
t he Bai ns house paid Lau for the arson of that house, that the
owners were East Indian, and that the owners had left a can of

gasoline at the house for himto use as an accelerant. At

1997 CanLll 2098 (BC SC)



Bai ns v. Dom nion of Canada General Ins. Co. Page: 29

trial, Kusch denied that he said these things to Constable

Lemay.

[ 79] | have already concluded that Kusch's statenments to
Constabl e Lemay neet the reliability test for adm ssion as
hear say evi dence. However, counsel for the plaintiff objects
that to admt this evidence of what Lau said to Kusch for its
truth would be to admt hearsay upon hearsay, and that such
evidence is not adm ssible even under the so-called principled

approach to the adm ssion of hearsay evidence.

[80] | do not agree that Lau's statenents to Kusch engage the
rul e of evidence excluding hearsay. That the owners of the
house paid Lau to have it burned and that the owners are East
I ndian are statenents of matters within Lau's know edge and
contain no elenent of hearsay. That the purpose of the arson
was to collect insurance and that the owners had left a can of
gasoline for Kusch to use were statenents nmade by Lau in the
course of hiring and instructing Kusch to commt the arson,
that is, in furtherance of the conspiracy. They were,
therefore, made as the agent of Jessie Bains, his partner in
the conspiracy: see Geat Wst UaniumMnes Ltd. v. Rock Hil
Uranium M nes Ltd., [1955] 4 D.L.R 307 (Sask. C. A ) at 312;
Koufis v. The King (1941), 76 C.C.C. 161 (S.C.C.) at 168.

[81] It follows that Kusch could have testified that Lau nade

these statenments to him and that they woul d have been
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adm ssi bl e agai nst Jessie Bains. As Kusch has recanted this
evi dence, and as his statenents to Constable Lemay are reliable
and necessary in the circunmstances, the evidence of Lau's
statenents to Kusch may be | ed through Constable Lemay for
their truth. W.ighing this evidence with the other evidence |
have already referred to, | accept Lau's statenments as true.
That finding reinforces the conclusion that Jessie Bains was a

participant in the arson of the house.

[82] In the result, insurance coverage is excluded by the term

of the policy relating to intentional and crim nal acts.

3. Fraud in the proofs of |oss
[83] That is sufficient to dispose of the action and it is not
necessary to deal in detail wth the allegation that the proofs
of loss were fraudulent. Suffice it to say that the schedul e

of personal effects attached to the proofs of |oss included

property that was not owned by the plaintiffs. It included
property that was not lost in the fire. |1t grossly overstated
the value of many itens. | amsatisfied that Jessie Bains

knowi ngly falsified and exaggerated the claimfor personal
effects with the intention of m sl eading the defendant.

Whet her Gurmt and Jaspreet Bains were knowi ng participants in
the fraud or not, they were content to swear to what Jessie
prepared. The claimis therefore vitiated by operation of
statutory condition 7.

[ 84] Accordingly, the action is dism ssed.

"K.Smith, J."
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